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o

 Did the Claimant act in the capacity of a
Contractor?

» Did the Claimant act within their classification?
 Did the Claimant have a proper RME or RMO?

* |s the action for recovery of compensation as a
Contractor?

 Are there other exceptions to Section 7031 or
other defenses?

« Was there substantial compliance with 70317




r

Backg

« Bus. & Prof. Code Section 7026 defines a
contractor as.

* [A]ny person who undertakes to or offers to
undertake to or purports to have the capacity to
undertake to or submits a bid to, ...construct ...
any ... structure, project, development or
improvement, or to do any part thereof,
...whether or not the performance of [such]
work ... involves the addition to or fabrication

into any [such improvement] . The term

contractor includes a subcontractor...




regardless of the merits of the cause of action....

(a) provides:

* Bus. & Prof. Code Section 7031

Except as provided in subdivision (e), no person
engaged in the business or acting in the capacity of
a contractor, may bring or maintain any action, or
recover in law or equity in any action, in any court of
this state for the collection of compensation for the
performance of any act or contract where a license
IS required by this chapter without alleging that he
or she was a duly licensed contractor at all times
during the performance of that act or contract,




. _<_m:< mxom_u:o:m 8 :5 Oo::moﬁo_j S _._om:mm
Law — Bus. & Prof. Code Sections 7040 —
7054.5

» Section 7045 — persons who install certain
finished products which do not become a
fixed part of the structure

Section 7052 — persons who furnish
“materials or supplies without fabricating them
into, or consuming them in the performance
of, the work of the contractor.’




Acting in the Capacty of a

o:.:moﬁo_\

mm.o:o: l\.omm any person who receives wages
as sole compensation and does not customarily
engage in an independently established

business and does not have discretion to control

the final result.

 Construction managers do not need to be
licensed in California, at least if they only act as
the Owner’s agent and the owner hires a
licensed general contractor. Fifth Day LLC v.
Bolotin (2009) 172 Cal. App. 41h 939.




o::moﬁo_\

mmoﬁ_o: woﬁ _uqocmE\ owner Bmx_:@ own
improvements on own property

(1) improvements not intended for sale and
owner or owner’'s employees perform the work
(2) owner contracts with licensed contractors
and no more than four single family residences
are offered for sale in a calendar year

(3) @ homeowner improving his/her principal
place of residence, if work is performed prior to
sale, homeowner resided for 12 months prior to
sale, on no more than 2 homes in 3 years




the Capa : o ﬂm
o::moﬁ! o

Om: mmoﬁ_o: woﬁ apply to force Q_m@oam_jmzo

If unlicensed owner did improvements with intent
to sell or with unlicensed independent
contractors, violates (1).

But buyer can only disgorge “all compensation
paid to the unlicensed contractor for
performance of any act or contract”. 7031(b).

Is purchase of house payment for an “act” or is it
payment for the “improvement’

Disgorgement passed in 2001; no case law yet.




Acting in the Capacity of a

Oo::moﬁo__.

moS mmzo: j_m_ in Marin Ooc:E
Owner pulled permits as owner builder

Bought, gutted and rebuilt luxury house and sold
it 12 months later

Owner did work with licensed subcontractors but
did not hire a general contractor

Buyers alleged construction defects and sought
to hold unlicensed owners liable as “owner
builders” with standard of care of a general

contractor.
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55@_3 the Capaci ty ofa

. mms\m mmﬂmc\mi Design, Inc. v. .wmim:o Amoomv

134 Cal. App. 41" 1035

Unlicensed contractor entered into a contract to
construct a restaurant and market.

Contract required design services, construction
and supply of equipment and materials.

Contractor argued that it should be entitled to
recover for the design services and eqt.

Held: One Contract for which a license was
required — No recovery.




Oo_\_:moﬁoﬂ

. mﬁmmﬁ S\mﬂmE Contractors, Inc. v. S\mm
Industrial Construction, Inc. (2008)162 Cal.
App. 41 581.

» Subcontractor was not licensed at all times
during the performance of the subcontract.

« Sub argued that it was entitled to recovery for
discrete tasks of ordering anchor bolts and
preparing shop drawings because they could be
segregated from the subcontract.

» Held: Section 7031 barred any recovery




Bus. & Prof. Code Sections 7055 — 7058 define
the license classifications. “A” General
engineering, "“B” General building and “C”
Specialty contracting.

Over 40 categories of specialty contracting in
Code of Regulations Section 830 — 834.

If a specialty contractor contracts for work
outside its classification, Section 7031 bars
recovery. Currie v. Stolowitz (1959) 169 Cal.
App. 2d 810; Roy Bros. Drilling Co. v. Jones




mmo:o: ﬂomm deﬂ_:mm an ,h>= contractor as a
contractor "whose principal contracting business
IS In connection with fixed works requiring
specialized engineering knowledge and skill”

Section 7057 defines a “B” contractor as a
contractor "whose principal contracting business
IS In connection with any structure[s] built ... for
the support, shelter and enclosure of persons,
animals, chattels or movable property of any
Kind”




e [ssue: :>_, contractor c:am:mxmm a oo::moﬂ on a
"B” project without a “B” license.

» Yates Const. Co. v. Superior Court (1986) 186
Cal. App. 3d 337

« “A” contractor undertook contract to construct a
seawall, septic system and foundation for a
beach front residence

* Held: Because the seawall and other work
required “specialized engineering knowledge

and skill” the contractor was properly licensed.




Pacific Caisson & Shoring Inc. v. Bernard Bros.,
Inc. (2011) 193 Cal. App. 4th 246 (rehearing
granted March 28, 2011)

“A” contractor entered into a subcontract to
undertake site excavation on a hospital project.

Prime contract required the bidder for the
excavation to maintain a Class C-12 specialty
earthwork and paving contractor’s license.

The subcontractor never had a C-12 license.




« Pacific Caisson, cont.

* Held: Class “A” licensees are permitted to
engage in same activities as C-12 licensees, so
the C-12 specialty license was not required.

* Issue: Section 7059 allows public entities to
“determine the license classification necessary

to bid and perform the project.”

« Held: This applies to the contracts with the
public entity and not to subcontracts




Acting Withi

* |ssue: "B” contractor takes on a contract for a
specialty contractor’'s scope of work.

« Section 7056 defines a “B” contractor as
undertaking projects “requiring in its construction
the use of at least two unrelated building trades

or crafts’.

 Up until the mid 90s, Code of Regulations
834(b) provided that a “licensee classified as a
general building contractor ... shall not take a
prime contract (excluding framing and carpentry)
unless it requires at least three unrelated
building trades or crafts, or unless he/she holds
the required specialty license(s).”




_mmm;_omzo:

IoSm Dmboﬁ Qm\? So. v. Contractors’ State
License Board (1996) 41 Cal. App. 41h 1592

Home Depot sold and installed water
and floor coverings. It only had a “B”

Cited by the CSLB because it did not
specialty licenses.

CSLB relied on Section 834(b)

Court held that Section 834(b) was not the law
and that the interpretation of Section 7031 was
for the court to decide.

neaters
icense.

nave




_mmm;_omzo:

Home Dmnoup ooa_:cma

» Court focused on the language in Section 7057
“a contractor whose principal contracting
business Is in connection with any structure

requiring in its construction the use of more than
two unrelated building trades or crafts”

« The definition did NOT limit a general building
contractor’s operation solely to contracts
iInvolving more than two unrelated trades.

 Held: CSLB citations were overturned.




. mmmc: Qﬁ IoBm Umuohn statute was amended
and Section 7031 (b) was added.

 Section 7031 (b) codifies Code of Regs. Section
834

« A "B” contractor cannot take on a specialty
contract or subcontract, except for framing and
carpentry, unless it involves at least two
unrelated trades other than framing or carpentry

* |f he does so recovery will be barred under
Section 7031




_mmm_dﬂ_omﬁ_os

>o: 3@ <<_5_:

. c:o_m_‘ mmozo: Now:&” :: licensure or proper
licensure is controverted, then proof If licensure
pursuant to this section shall be made by
production of a verified certificate of licensure”
issued by the CSLB.

* Advantec Group, Inc. v. Edwin’s Plumbing Co.,
Inc. (2007) 153 Cal. App. 4" 621

« General denial in answer to cross-complaint
“‘controverted” licensure

« No CSLB certificate=no recovery no continuance




Just because a party produces a verified
certificate does not mean properly licensed

“Sham” RMEs or RMOs can render a party
unlicensed

Corporations and partnerships can only qualify
for a Contractor’s license through a “responsible
managing officer” ("RMO”) or a “responsible
managing employee.” Section 7068(d)

70638(c) requires that an RME be a “bona fide
employee

N




Section 7068.1 definition of duties of RMO/RME

“The person qualifying on behalf of an individual
or firm under paragraph (1), (2), or (3) of
subdivision (b) of Section 7068 shall be
responsible for exercising that direct
supervision and control of his or her employer's
or principal’'s construction operations as is
necessary to secure full compliance with the
provisions of this chapter and the rules and
regulations of the board relating to the
construction operations.”



« (Code of Regs. Section 823(a) requires that an
RME be "actively engaged in the operation” for
“at least 32 hours or 80%” of the weekly hours

« Code of Regs. Section 823(b) lists four activities
which qualify as “direct supervision and conirol.”

(1) supervising construction;

(2) managing construction activities by making
technical and administrative decisions:

(3) checking jobs for proper workmanship; and

(4)

direct supervision on construction job sites.

g s




* Buzgheia v. Leasco Sierra Grove (1997) 60
Cal. App. 4th 374

» Defendant asserted that contractor's RME was
not a "bona fide” employee, did virtually no work

on the developer’s projects, and therefore the
contractor entity was not “duly licensed.”

» Held: “If an RME was a sham, the contractor is
barred from recovery because he or she is, in
effect, acting outside the license”.
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» Buzgheia, cont.

 Trial court held the contractor could establish
licensure through production of verified
certificate of licensure, that upon production of
certificate, burden shifted to defendant
developer to prove non-existence of bona fide
RME.

» Court of appeal reversed, holding contractor
had burden of proving a bona fide RME and
compliance with the RME requirements




S0 a verified certificate alone is not enough
Must introduce evidence that the RME/RMO was
“bona fide”

Means that defendants must conduct discovery
on the bona fides of the RME/RMO

The defense of fraudulent procurement of the
license is also available to prove non-licensure

Subpoena the CSLB file to determine if
application was proper




* Weeks v. Merritt Building and Constr. Co. (1974)
39 Cal.App.3d 520

* Electrical subcontractor’s qualifying individual
suffered a heart attack when the subcontract
work was 73% complete.

* Unlicensed consultant hired by contractor’s
surety took over project and completed it.

« Held: Section 7031 barred recovery for money
due under the subcontract.




» Claims for quantum meruit and on payment

bonds are barred - Lewis & Queen v. N.M. Ball
Sons (1957) 48 Cal.2d.141

* Mechanic’s lien claims are barred - Albaugh v.
Moss Construction Co. (1954) 125 Cal. App. 2d
126

» Arbitration awards in favor of unlicensed
contractors are not enforceable — Loving &
Evans v. Blick (1949) 33 Cal. 2d 603




. c:__omsmma oo::moﬁoa can recover dm_m<
damages” — E.C. Ernst, Inc. v. Contra Costa
County (N.D. Cal.1982) 555 F. Supp. 122

* Unlicensed contractors can recover the costs of
correcting and completing work of
subcontractors — Gaines v. Eastern Pacific
(1982) 136 Cal. App. 3d 679

* Unlicensed contractors can recover for breach of
warranty — Davis Co. v. Superior Court (1969) 1
Cal. App. 3d 156




Other Defenses

Fraud is no defense — Hydrotech v. Oasis
Waterpark (1991) 52 Cal. 3d 988

Out-of-state waterpark contractor was
approached by waterpark operator to build park

Declined based on lack of California license

Developer said no problem | will pay you
Contractor did job and did not get paid
Held: Fraud is no defense




Very long history of the substantial compliance
doctrine

Latipac v. Superior Court (1966) 64 Cal. 2d 278
* Asdourian v. Araj (1985) 38 Cal. 3d 276

* 1989 amendment eliminated doctrine of
substantial compliance, period

 Several amendments to address substantial
compliance in the 1990s

« Current version of substantial compliance has
85 _ﬂmo_c:m_ﬁm:ﬁm Ammoﬁ_os ﬂow: vv




mccmﬁm::m_

The Contractor must show Smﬁ :m\m:m“

(1) had been duly licensed as a contractor prior to
the performance of the act or contract;

(2) acted reasonably and in good faith to maintain
proper licensure;

(3) did not know or reasonably should not have
known that he/she was not duly licensed when
performance of the act or contract commenced;

(4) acted promptly and in good faith to reinstate his
or her license upon learning it was invalid.




 Courts will look to the name of the contracting
party to determine who was “acting in the
capacity of a contractor”

» Lack of precision in the name of the contractor in
the contract can create serious risks under
section 7031




» Starting point is Asdourian v. Araj (1985) 38 Cal.
3d 276

« Contractor applied and obtained a corporate
license in the name “Artko Remodeling and
Construction”

« Contractor, who was the gualifier on the
corporate license, entered into contracts in his
individual name

» Held: Substantial compliance with Section 7031




* Asdourian, cont.

« Court found that the fact that the qualifier had his
individual license attested to his experience and
qualifications

 Should no longer be good law after passage of
7031(e

« But still relevant to the “Contracting Party”
analysis




Handyman Oozsmo:.o: QN mmowmamioh So. V.
Sands (2004) 123 Cal. App. 41" 867

Corporate contractor entered into contract in the
name "Handyman Connection” instead of
"Handyman Connection of Sacramento, Inc.”

Contractor was cited by CSLB for violation of
Section 7117, acting as a contractor under any
name other that that shown on the license

Contractor filed a writ to challenge CSLB
citation




m mE\

* Handyman, cont.

» Court relied on Asdourian finding that the
discrepancy in the name was a “technicality”

» Court found that the difference in name was “an
abbreviation of the contractor’s full legal name”

» Court also noted that the contract contained the
license number of the corporation and that any
person checking Handyman’s legal status and
qualifications would not have been misled by
this information.




154 Cal. App. 41h 71
+ Unlicensed corporation entered into subcontract

* The license number for the licensed president of
the unlicensed subcontractor was used
repeatedly in the subcontract

* Held: The corporation entered into the
subcontract and the corporation was unlicensed
and had never been licensed

* No substantial compliance under 7031 (e)




« Ball v. Steadfast-BLK (2011) 11 C.D.0O.S. 7317

» Sole proprietor had a licensed dba “Clark
Heating and Air Conditioning”

« Recorded mechanic’s lien in the name “Clark
Air Conditioning and Heating”

« Demurrer sustained without leave to amend

» OQverturned. They were both the same legal
entity, a sole proprietorship owned by the
licensed individual

» Technical violation of Section 7117 = discipline

U itz ey
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Attorneys for Plaintiff and Appellant Montgomery Sansome LP: Susan H. Handclman,
Terry Anastassiou, Ropers, Majesli, Kohn & Benlley

Arverirenznf

Attorneys for Defendants and Respondents Zhian Z. Rezai and Jacklyvn J. Rezai:
Christopher Johns, Burton C. allyn IV, Johns & Allyn

OPINION
L. INTRODUCTION

Plaintiff and appellant Montgomery Sansome LP (plaintiff), a Iimited partnership, appeals
after the trial court granted summary judgment in favor of defendants and respondents
Zhian Z. Rezai anel Jacklyn J. Rezai (individually and as trustees of the Zhian Z. Rezai and
Jacklyn Jordan Rezai Revocable Trust) {(collectively, defendants) on plaintilf's complaint
seeking payment for repair work performed al a building owned by defendants. The trial
court ruled that, under Business and Professions Code section 7031,Y™ plaintiff could not
recover from defendants because the business entity that contracted with defendants was
Montgomery Sansome Lid. LP, a general partnership that did not have a contractor's
license. In twa appeals, which we consolidated pursuant to the parties' stipulation, plaintiff
challenges (1) Lhe judgment and a subsequent order denying a new trial (No, A130272), and

http://www.law.com/jsp/ca/LawDecisionCA.jsp?id=1202547259980&et=ed... 3/29/2012
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“&:Y{r“{“ﬁ'(j‘i'f\ml'cl of ajigrney fues to defendants Mo, Aap rgz@ Because we conclude

comt lo'the au <o nelwork. [er an qel started
summary Judgmeni was erroneousiv granted, swe reverse the |ud5ment and the fu: award,

L’“‘“‘

“ L FACTUAL AND PROCEDURAL BACKGROUND
A. The Monigomery Sansome Business Filings

On.July 25, 1997, Leonard Nordeman filed u certificate of fimited partnership for
“Monlgomery-Sansome, LP" with the California Secrelary of State. The certificate names
Nordeman as a general partner, The certificate lists the limited partnership's office address
as 755 Praivie Creelk Drive in Pacifica, In 2002, an amendment added Catherine Dianc
Magee and Deborah V. Fico as general partners.

On October 22, 1997, the Contractors State License Board (CSLB) issued license number
741713 to "Montgomery Sansome LTD[.]" The license application states that this cntity is a
“partnership,” and lists Nordeman as a general partner and Magee and Fico as limited
partners. The application lists Nordeman as the "qualifying individual” for the limited
partnership. The application lists as the partnership’s huginess address the same Pacifica
address that was listed on the certificate of limited partnership discussed above. A renewal
application fited in 2007 also lisls "Montgomery Sansome LTD" as the licensed votity; it
identifies Nordeman as the "qualifying partner” and Magee and Fico as limited pariners.
The renewal application lists the partnership's address as 305 Adrian Read in Millbrae, A
May 2010 printout of a CSLB record identifies the licensed entity as "Monlgomery Sansome
LP.” and lisls the same Millbrae address. The parties agree that the entity holding license
number 741713 was and is a limited partnership,

On February 20, 2008, Nordeman, Magee and Fico filed a fictitious business nzame
statement (FBN statement) in San Matee Counly, listing the fictitious business name
"MONTGOMERY SANSOME LTD., L.P." The FBN stalement states: "This business ig
conducted by General Partitership.” The statement lists the same Millbrae business
address as used for the limited partnership in the more recent CSLB records. The FEN
slalement, although filed in 2008, slates: "The registrant commenced to transact husiness
under the FEN or names on 10/22/97." As noted above, October 22, 1997, is the same date
un which the CSLE issued license number 741713 to "Montgomery Sansome LTD"; the
certificate of limited partnership for "Montgomery-Sansome, LP" was alsu issued in 1997,
Nordeman signed the FBN stalement and declared all information in it to be truc.

B. The Contract

On February 4, 2008, defendants hired "Montgomery Sansome Lid. Lp.™ to perform rvepairs
at an apartment building they owned (the property). On that date, and again on March 6,
2008, the parties executed work orders {collectively, the conlract) with the name
"Montgemery Sansome Ltd. Lp.” printed at the top. The work orders list contractor's
license number 741713 and the Adrian Road address in Millbrae, Each worl order includes
an attorney fee provision stating: "In the event of legal actien to enforce any of the terms of
this agreemenl, vwner agrees 10 pay all costs incwrred by Mentgomery Sansome involved in
the legal process, including reasonabie attorney fees, process serving costs, any and all
testimony for which Montgomery Sansome may be required to pay."

Tr: April 2008, defendants terminated the contract. Prior to doing so, they made payments
totaling $65.000.

C. The Complaints Against Defendants

InJuly 2008, "Montgomery Sansome Ltd. L.P." recorded a mechanic's lien against the
property. In Aagust 2008, Nordeman filed an action {the Nordeman action) to foreclose the
mechanic’s lien and for ather retief, alleging defendants had failed to pay $203,061.67 owed
for work performud at the property. The complaint stated it was filed by "LEONARD
NORDEMAN, individually and d.l.a, MONTGUOMERY SANSOME LTD.. LP." The
complaint alleged that "MONTGOMERY SANSOME LTD., LP." is a limiled partnership.
The complaint asserted causes of action for hreach of contract, foreclosure of mechanic's
lien, comunon counts and frand, On Junc 29, 2009, Nordeman voluntarily dismissed the
activn without prejudice; "Montgomery Sansome Lid. L.P." subsequenily released the

mechanic's lien,

Page 2 of 10
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AW CONP: 2009 Rlaintit (Montgomory Sansome LP) filed the complaint in this Sign Out | My Account
achion. The complainl {Jike the one in the Nordeman action) alleges that defendants failed
Lo pay $203,061.67 for work performed at the property. Plaintiil's complaint asserts the
same eanses of action as the Nordeman complaint (breach of contract, fareclosure of
mechanic’s fien, common counts and fraud), and adds a cause of action for impaosition of

- i TN
constructive trust.

D. Defendants’ Motion for Summary Judgment

Defendants moved for summary judgment, argning that plaintill (Montgomery Sansome
LI} was not the real party in interest and lacked standing to sue, becausc it was not a parly
to the contract. Defendants also contended that section 7031, which precludes

compensation for unlicensed contracling worls, barred plaintiff's claims.

In support of the motion. defendants submitted a declaration of Zhian Rezai, attaching the
worl orders and relaled <locuments, Defendants also submitted an attorney declaration
attaching the Montgomery Sansome husiness filings discussed above, ineluding (1) a
certified copy of the certificate of limited parinership for "Mentgomery-Sansome, LP,” (2)
certified copics of CSLB records, showing issuance of license nnmber 741713 to
"Montgomery Sansome LTD” {as well as an uncertified 2010 document showing
"Montgomery Sansome LP" as the licensee), and (3) a cerlificd copy of the FBN statement
for “MONTGOMERY SANSOME LTD., L.P."

In opposition, plaintilf contended that it held a valid contractor's license, and that
differences in the names used on varivus documents were not signiftcant. Plaintiff
submitted a declaration from its attorney, attaching (1) documents that he stated had been
obtained from the CSLB, perlaining to license number 741713, and {2) documents that he
stated had heen obtained from the California Secretary of State. perlaining to the limited
partnership. Plaintiff did not subimit any other evidenee or declarations. Plaintiff submitted
no evidence contradicting the information in the FBN statement for "MONTGOMERY
SANSOMELTD., L.P."

Defendants abjected, on grounds of hearsay and tack of proper authenticalion and
foundation, o most of the substantive portions of plaintiffs attorney's declaration, and to
all the attached exhibits. The court sustained the abjections and excluded the evidence.

After hearing argument, the trial cownt granted defendants’ summary judgment molion
pursuant o section 7031. The court stated that the undisputed evidence showed: (1)
"Mentgomery Sansome Lid. LP was the party that entered into the contraets"; (2)
"Montgomery Sansotne Lid. LP (through Nordeman) filed a fictitious business name
statement with the San Matea County Clerk™; (3) "The fictitious business name statement
lists Montgomery Sansame Ltd. LP as a general partnership”; (4) "Monigomery Sansome
Ltd, LP recorded the mechanics’ licn™; and {5) "Montgamery Sansome Lid. LP never had a

contraclors' licunse.”
The eourt entered judgment fur defendanis. The court later amended the judgment to add
an award of cosls to defendants.

E. Pluintiff's Motion for New Trial

Plaintiff moved for a new trial, argning that Nordeman was operating a single business
entity that held a valid contractor's license. Plaintiff submitted a declaration from
Nordeman, purperting to anthenticate two of the exhibits the court had exeluded when
ruling on summary judgment. Defendants objected to Nordeman's declaration as untimely.
After hearing argument, the court sustained delendants” evidentiary abjections and denied
the new trial motion.

Plaintiff appealed the judgment and the new trial order.
F. Defendants’ Motion for Altorney Fees

Defendants filed o motion for atlorney fees, hased on the fee provision in the contract and

Civil Cade section 1717."5 Defendants requested a total of $127,616.90 in fees, which
included $15,567.5¢ incurred in definding the Nordeman action. Aller hearing argument,
the court awarded fees in the amoeunt requested by delendants.

http://www.law.com/jsp/ca/LawDecisionCA jsp?id=1202547259980&et=ed... 3/29/2012
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IIL. DISCUSSION
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LAWCO

A. Summary Judgment
1. Standard of Review

The standazrd of review for an order granting or denving summary judgment is de novo.
(Agutlar v, Atlantic Richfield Co. (z001) 25 Cal.4th 826, 860 (Aguilar).) Similarly, to the
exlent a suhsequent order denying a new trial "relies on the resolution of a queslion of law,
including the nonexistence of triable issues of fact, we examine the matter de nove.” {(Wall
Street Network, Ltd, v. New York Times Co. (2008) 164 Cal App.4th 1171, 1176—-1177.} The
trial count’s stated reasons for granting suumary relief are not binding on the reviewing
eourt, which reviews the trial court's ruling, not its rationale, (Kids® tniverse v. InzLabs
(2002} 95 Cal.App.ath 870, §78.)

A party moving for snmmary judgment "bears the burden of persuasion that there is no
trinble issue of material fact and that he is entitled to judgment as a matter of

law." (Aguilar, supra, 25 Cal.4th at p. 850, fn. omilted.) “There is a triable issue of material
fact if, and only if, the evidence would atlow a reasonable Lrier of fact to find the underlying
fact in favor of the party opposing the motion in accordanee with the applicable standard of
prool.” (Ibid., fa, omitted.) "A defendant bears the burden of persussion that 'one or more
elements of the "cause of action' in question 'cannot be established,' or that 'there is a
complete defense’ thereta. [Citation.]" (Fhid.)

Generally, "the party moving for summary judgment bears an initiat burden of production
to male a prina facie showing of the nonexistence of any Lriable issue of material fact; if he
carries his burden of production, he causes a shift, and the opposing party is then subjected
to a burden of praduction of his own te malke u prima facie showing of Lhe existence of a
triable issue of material fuct... . A prima facie showing is ane that is suiticient to support
the position of the party in quesLion. [Citation.}" (dguilar, supra, 25 Cal.4th at pp. 850~
851.) If the moving party does not meet its inilial burden of production, the opposing party
hiss no burden to produce evidence of its own. {Consumer Cause, Inc. v. SmileCare (2001)
91 Cal.App.4th 454, 468.)

On appeal, in determining whether the parlics have met their respective burdens, we
constder "all of the evidence the partics offered in conneclion with the motion (except that
which the conrt properly excluded) and the uncontradicted inferences the evidenee

reasonably supports."™ (Merrill v. Nuvegar, Inc. {2001) 26 Cal.qth 4635, 476.} We view
the evidence in the light most favorable to plaintiff as the parly upposing sumnary
udgment, strictly scrutinizing defendants' evidence in order to resolve any cvidentiary
doubts or ambiguitics in plaintiff's favor, (Johnson v. American Standard, Iic. (2008) 45
Cal.gth 56, 64.)

2, The Statutory Framework

Scetion 7031, subdivision {a) (section 703i{a)), a provision of the Contractors’ State License
Law (CSLL) (§ 7000 ef seq.), generally prohibits nnlicensed contractors from recovering
compensation for performance of work requiring a Heense. Section 7031(a) states: "Excepi
as provided in subdivision {e), no person chgaged in the business ar acting in the capacity
of a cankractor, may bring or maintain any action. ot recover in law or equity in any action,
in any courl of this state for the collection of compensation for the performance of any act
ot contract where a license is required by this chapter without alleging that he or she was a
duly licensed contractor at all times during the performance of that act or contract,
regardless of the merits of the cause of action brought by the person... " If Hcensure is
eonlroveried, the plaintiff must prove, by producing 4 verified certificate of licensure from
the CSLB, that it held all necessary Heenses during performance of the work. (§ 7031, subd.

{d).)

"The purpose of the licensing law is to protect the public from incompetence and
dishonesty in those who provide building and construction services, [Citation.] The
licensing requirements provide minimal assurance that all persons offering such services in
California have the requisite skill and character, understand applicable local laws and
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Section 7031 advances this purpese by withholding judicial aid from those who seek
compensation forunlicensed contract work. The obvions statutory intent is to discourage
persens who have failed to comply with the licensing law from offering or providing their
unkicensed services for pay." (Hydrotech Systems, Ltd. v. Oasis Waterpark (1gy1) 52
Cal.3d 988, 995 (Hydrotech).)

" 'Because of the strength and clarity of this policy' [citalion], the bar of section 7031{a)
applies Trlegardless of the equities. [Citation.] Indeed, it has long been settled that ‘the
courts may not resart to equilable considerations in deflance of section 7o31." [Citation.] '
“Section 7031 represents a legislative determination that the importance of deterring
unlicensed persons from cngaging in the contracting husiness outiweighs uny harshness
between the parties, and that such deterrence can best be realized by denying violators the
right to maintain any action for compensalion in the counrts of this state. [Citation.]..."
"[Citation.]" (MW Erectors, Inc. v. Niederhauser Ornumental and Metal Works Cao., Inc.
(2005) 36 Cal.ath 412, 423.)

California courts previously applied a judicial doetrine of "substantial compliance,” under
which "a contractor was not barred from a just recovery if his licensure was defeetive only
in form and the defendant had received the 'full measure’ of protection intended by the
Legislature.” (Hydratech, supra, 52 Cal.ad at pp. 995-996; sce Asdourian v. Araj (t985)
38 Cal.3d 276, 282-283; Pacific Custom Pools, Inc. v. Turner Construction Co, {2000) 79
Cal.App.4th 1254, 1261.) The Legislature has since amended section 7031 to narrow the
doctrine of substantial compliance. Section 7031, subdivision (e), provides that "ftThe
judicial doctrine of substantial compliance shall not apply under this section where the
person who engaged in the business or acted in the capacity of a contractor has never heen
a duly licensed contractor in this state.” A contracter that was licensed prior to performance
of the act ar conlract in question may, however, show substantial compliance in specified

circumslances. ™™ (1hid.: sce WSS Industrial Construction, Inc. v. Great West
Contractors, Inc. (2008) 162 Cal. App.qth 581, 589 (WSS); Pacific Customn Pools, e, v,
Turner Construction Co., supra, 79 Cal. App.4th at pp. 1261-1262.)

3. Defendants Are Not Entitled to Summary Judgment

In granting suramary judgment, the trial courl held that section 7031 applicd because the
entity that contracted with defendants — Montgomery Sansome Ltd, LP — did not have a
coltractor’s license. We conclude that triuble issues of material fact exist as to whether the
contracting entity was o separale entity from the licensed Montgomery Sansome entity, and
that the trial court thevefore erred by granting summary judgment.

a. The Parties' Contenfions and Applicable Case Law

Defendants contend that Monlgomery Sanseme Ltd, LT is a general partnership and a
separate legal entity {rom the limited partnership that held CSLB license number 741713
(referred to in CSLB records as Montgomery Sansome LTD and Montgomery Sansome 1P,
The cases cited by the trial court in its swmmary judgment order — Opp v. St. Paul Fire &
Marine Ins. Co. (2007) 154 Cal.App.4th 71 (Opp), and WSS, supra, 162 Cal.App.4th 581
(which defendants also cite in their brief) — establish that, under seetion 7031(a), if an
individual or enlily without a required license is engaged in the business or acting in the
capacity of a contractor, a license held by a different individual or entity dees not permit
the unlicensed contractor ta recover.

In Opp, an individual (Opp) held a contractor's license, (Opp, supra, 154 Cal. App.4th at p.
72.) Opp was also the president of a corporation, MCI, that did net hold a license. (Ibid.)
Opp, as president of MCI, entered a subcontract and inserted his individual contractoe's
license number where the contract documents called for # license number. (7d. at pp. 72—
73.) When MCI Iater sued for compensation under the subcontract, Lhe trinl court entered
sunimary judgment for the defendant insurer, and the appellate court affirmed. (Jd. at pp.
73, 74—70.) The court held that MCI was the contracting party and was unlicensed, and that
MCT's claim therefore was harred by section 7031. (Id. at pp. 74—76.3 The court rejected
Opp's argument that fie should be permitted 1o recover becanse he " ‘did the work' ™ on the
construction project; the court held that, under section 7031, "[1]he issue... is not wha 'did
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one whao is not Lthe contractor permitted a suil that otherwise was barred by section
7031." (Ihid.)

Similatly, in W5S, the appellate court held thal, under section 7031, a corporation eould not
recover under a subcontract because il performed a portion of the work before it obtained a
license, (WSS, supra, 162 Cal.App.4th at pp. 586, 585—5093.) It was irrelevant that the
corporation's president and a WSS parlnership had held valid licenses, (Fd. at p. 594 & (o,
8.) The unlicensed corporation was the entity that entered the subeantract and "wwas thus
the 'person’ engaging in the business or acting in the capacity of a contraetor.” (Id. al pp.
589, 504.)

Plaintilf argues thal the above cases do not apply because there is a single Montgomery
Sansome business entity, and the slightly diffvrent names used in different documents are
Just "rivial” variations on the name for that single entity, Plaintiff relies on Bull v,
Steadfast-BLK (z011) 166 Cal.App.4th 694 (Ball), which was decided after the trial court
ruled in this casc. In Ball, an individual (Ball) received o license from the CSLB "as a 'Sole
Owner,’ i.e., an individual owner,” under the fictitious business name " 'Clarl Ilcating and
Air Conditioning." " (Bell, supra, 196 Cal.App.4th at pp. 697, 701, citing § 7065.) Ball later
" 'Clark Air Conditioning &

(Id. at pp. 667—-698.) When Ball sued in his own naimnc ta foreclose a mechanic’s
licn arising from alleged nonpayment under the contracts, the trial court sustained a

entered into cantracls under the transposed business name

Heating.

demurrer withoul leave to amend, holding that Ball was nal licensed as a contractor to do
business under the name of Clark Air Conditioning & Heating. (Id. al p. 699.)

The appellate cowrt reversed, holding that the trial court had "eonfused the individual
owner to whom the contractor's license was issued with the name under which the
individual conducled his contracting business.” {Ball, supra, 196 Cal.App.4th at p. 697.) As
a sole proprietorship, Clark Heating and Air Conditioning was not a legal entity separate
[ror its individual owner (Ball}, and was "not amaong the categories of "persons’ defined by
the CSLL to wham a contructor's license may issue." (7d. at p. 701.) Although the name
"Clark Heating and Air Conditioning” appearcd on the license, Ball was the licensce as the
owner of Clark Healing and Air Conditioning. (Zhid.} Similarly, when Ball later entered into
contracts using the fictitious business name Clark Air Conditioning & Healing, Ball was the
contracting party; Clark Alr Conditioning & Heating (like Clark Heating and Air
Conditioning) was legally indistinguishable from Ball. (J&id.) Because Ball was the
coniracting party and was licensed, section 7031 did not bar his claim. (Id. at pp. 701—-702.)
The Ball courl dislinguished Opp, stating: "Here, unlike the plaintiffin Opp, Ball entered
the contracts on behall of his sole proprietarship, not on behalf of a scparate tegal entity
that could, and should, have obtained ils own license." (Ball, supra, 196 Cal.App.4th at p.
703.)

In aecord with the result in Ball is Handyman Conneclion of Sacramento, Inc. v, Sands
(2004) 123 Cal. App.4th 867, 886-887, in which i corporation that held a contractor's
license entered a contract under the shortened name "Handyman Connection,” rather than
the tull name set forth on its license, "Handyman Connection of Sacramento, Ine." The
appellate conrt held that, for purposes of disciplinary actinon under section 7117, the
licensed entity's use of a shortened name was a mere lechnicality that did not amount to a
violation. (Ibid.)

Under the ahove cases, a eritical issue in delermining whether section 7031 bars plaintiff's
claims is whether the Montgomery Sansoue entity thal contracted with defendants is a
gemeral partnership and a separate legal entity from the licensed limited partnership, If it
is, then, under Opp and WSS, any claims for compensation it had would be barred by
section 7031; it is not relevant that a Montgomery Sansome limited partnership held a
license or that the limited partnership's license number appeared on the contract. (See
Opp. supry, 154 Cal. App.ath at pp. 72—76; WSS, supra, 162 Cal App.4th at pp. 589, 504 &

http://www.law.com/jsp/ca/LawDecisionCA.jsp?id=1202547259980&et==ed... 3/29/2012



Montgomery Sansome LP v. Rezai Page 7 of 10

LAW COM® e timilgfparippiship sonld ot regaven hecamse iUy not the ontracting  Sign Out| My Acsount
party. "% (Opp, supra, 154 Cal. App.4th at pp. 72-76.) On the other hand, if the entity that
contracied with defendants is the same entity that held a license, then, under Ball, the use
of slightly different names for that entity on different documents {Montgomery Sansome
LP, Monigomery Sansome LTD, Monlgomery Sansome Ltd. LP) would not bar its TecovVery
N

ancler section 703177 (See Bull, supra, 196 Cal.App.4th at pp. 697, 701-703.)

Accordingly, we next consider the evidence submitted in the trial eourt on the guestion of
whether there are muktiple Montgomety Sunseme entities, In doing so, as noted above, we
view the evidonee in the light most favorable to plaintiff as the party opposing summary
Judgment, strictly serutinizing defendanlts’ evidence in order to resolve any evidentiary
doubts or ambiguitics in plaintiff's favor. (ohnson . American Standard, Inc., supra, 43
Cal.qth at p. 64.)

b. The Evidentiary Record

In seelking to meel their initial burden of production on the question of whether there are
multiple Montgomery Sansome entities, defendants submitted evidence (records from the
CSLE and the Secretary of State) showing that the licensed entity was a limited partnership
(referred to in those records as Monlgemery Sansome LTD or Montgomery Sansome LP).
In support of their contention that the contracting enlity (referred to in the contract as
Montgomery Sansome Ltd. LP} was a general partnership and a separate entity, defendants
rely solely on the FBN statement tiled in February 2008. As noted above, Lhe FBN
statement lists the fictitious business name Montgomery Sansome Ltd, LP, and states:
“This business is conducted by General Partnership.” Defendants submitted no otler
evidence (such as a parinership agreement or other partnership records) showing the
existence of a Montgomerv Sansome general partnership. We thus Lurn to the evidentiary
significance of the FBN statement.

We nole initially that the use of a fictitious business name or the filing of an FBN statement
does nol itsell creute a separate entity. (See Ball, supra, 196 Cal. App.4th at p. 701;
Pinkerton's, Inc. v. Superior Court (1956) 49 Cal.App.4th 1342, 1348; see fn re Marriage of
Geract (2006) 144 Cal. App.4th 1278, 1289, 1292—1293 [FBN statement filed by husband
stating he was doing business as a gencral partnership with wife did nol shuw partnership
was ever formed, where wife had no knowledge of alleged partnershipl.) Howevet, under
section 17926, a certified copy of an FBN statement (such as the one submitted in this case}
raises a rebuttable presumption of the truth of the informatian required to be included in it,
including the name and form of the business. Scetion 17926, subdivision (¢), states that a
cartified copy of an FBN stalement "establishes a rebuttable presumption of all of the
foliowing: [1] (1) The existence of the original stalement. [1] (2) The execution of the
statement by the prrson by whom it purports to have been exceuted. [4] (30 The truth of the
information required by Sectionf] 17913... that is cuntained in the statement.” In Lurn,
section 17913 requires that an FBN statement include (1) the fictitious business name, (2)
the business address, (3) Lhe names of the registrants (e.g., the names of individual
registrants, or the names of the general partners of a registrant that is a general or limited
partnership), (4) the form of the business (such as individual, general partnership, limited
partnership, or corporation), and (5) the date on which the registrant began transacting

business under the fictitious business name Y™ (§ 17913, subd. (b).)

The FBN statement in this case includes the informalion required by section 17613,
including the fictitious business npme {Montgomery Sansome Lid. LP) and the form of the
hmsiness (general partnership). Accordingly, under section 17926, subdivision (), the
certified copy of the FBN statement submitted by defendants raised a rebuttable
presumption of the truth of that information. (§ 17926, subd. (£)(3).) Scetion 17926,
subdivision (d), specifies that "[tThe presumptions established by [section 17926,
subdivision (¢),] are presumplions affecting the mrden of producing evidence.” As the Law
Revision Commission comment following scetion 17926 notes, Evidence Code section 604
defincs the scape of this Lype of presumption. (See Cal, Law Revision Com. comL., 4E West's
Ann. Bus. & Prof. Code (2008 ed.) foll, § 17926, p. 398.) Evidence Code section 604 states:
"The eftecl of a presumption affecting the burden of producing evidence is to require the
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the drawing of any inference that may he appropriate.”

Applying this standard, we eonclude that defendants were not entitled to summary
judgment, The portions of the FBN statement relied on by defendants (the sections of the
form specifying the fictitious business name and the form of the business) support
defendants’ argument that Montgomery Sanseme Ltd. L is a general partnership {and
therefore a separate entity from the licensed Montgomery Sansome limited parinership).
However, other evidence in the record "would support a finding” (see Evid. Code, § 604)
that the name Montgomery Sansome Ltd. LP on the FRX statcmenl is not a refarence to a
separate entity but, inslead. is a reference to the licensed entity.

First, other informaltion in the FEN statement itself suggests that the term Montgomery
Sansome Ltd. LP may be a relerence 1o the licensed entity. As noted above, the FRN
statement includes the same Millbrae husiness address as was used for the limited
partnership in the move recent CSLE recards. Murcover, the FBN statement, allhough filed
in 2008, states that the registrant began transacting business under the fictitious business
name on October 22, 1997, the same date on which the CSLB issued license number 741713
to "Montgomery Sansome LTD," and the same vear in which the certificate of Hmited
partnership was issued for "Montgomery-Sansome, LP.” This infurmation in the FBN
statement (which, like the portions of the statement on which defendants rvely, is rebuttably
presumed to be trie under seetion 17926), would support an inference that there is only
one Montgomery Sansome partnership (established in 1997), with ane business address,
and that the reference to Montgomery Sansome Ltd, LP on the FBN statement (which
apparcatly was completed by Nordeman, a layperson) is a reference to that entity.

Second, other documents in the record provide further support for a finding that, despite
the discrepancies in the names used on different documents, there is just one Maontgomery
Sansome entity, The records of Lhe CSLB and the Secretary of State use slightly different
names to refer to what appears to be a single limited partnership, including "Monlgomery-
Sansome, LP," "Montgomery Sansome LTD" and "Montgomery Sansome LP.” The CSLB
records inchide documents using the same license number (741713) and the same Millhrae
business address for both "Montgomery Sansome LTD” and "Maontgomery Sansome LP." It
thus appears that Nordeman {and others wha may have completed some of the forms) were
Just inconsistent regarding the exact name they used to refer to this limited partnership.
This evidence supports an inference that the use of another slightly different name on the
FEN statement — Montgomery Sansome Ltd. LP — was also a reference to thal same
licensed entity, and that the designation of that cnlily as a general partnership, rather than

a limited partnership, was a mistake."™*? The work orders also support an inference that
there was a single entity, and that Nordeman just used inconsistent nomenclature for that
enlity, The work orders list the contracting party as Montgomery Sansome Lid. LP {the
name of what defendants claim is a general partrership}, the Millbrae business address
used on other documents, and license number 741713 (held by the limited

partnership). ™o

In sum, although the FBN statement raised a rebullable presumption that Montgomery
Sansome Ltd. L is a general partnership (sce § 17926, sulds. (e)(3), (d)), the above

T

evidence "would support a tinding” (see Evid. Code, § 604) that the name Montgomery

Sansome Lid. LP just refers to the licensed limited partnership, and that Nordeman did not
actually form a separate general partnership.F**' Accordingly, "the trier of fact shall
determine the existence or nonexistence of the presumed fact [i.e., that Montgomery
Sansome Lid. LP is a genoral partnership and a separate entity from the licensed limited
partnershin] from the evidence and withoul regard to the presumption.” (Evid. Cixle, §
604; see Cal. Linw Revision Com. com,, 4E West's Ann. Bus. & Prof. Code, supra, foll. §
17926, p. 398.)
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production to "make a prima facie showing of the nonexistence of any triable i 1ssue af :

material fuct," and the hurden never shifted to plaintiff 1o produce evidence of its own. I¥32
(Sev Aguilar, supra, 25 Cal.4th at pp. 850-851; Consumer Cause, Inc. v, SmileCare, supra
91 Cal. App.dth at p, 468.} The trial court therefore erred in granting summary

[N

il

judgment,
B. Atlorney Fees

The trial conet awarded attorney fees to defendants under Civil Code section 1717. That
statute authorizes an award of fees to “the party prevailing on the contract[.]” {Civ. Code, §
1717, subd. (a).) Because we reverse the judgment in favor of defendants, they are not

prevailing parties under Civil Cade section 1717, and we will reverse the lee award.
IV. DISPOSITION

In No. A130272, the order granting suminary judgment in favor of defendants and the
Judgment are reversed. Also in No. A130272, plaintiff's appeal of the order denving its
motivn for a new trial is dismissed as moot.

In No. A130694, the order awariting attorney fees is reversed.
Plaintiff shall recover its costs in both appeals,

ITaerle, Acting P.J.
We concur: Lambden, J., Richman, J.

FN:1. All statutory references are to the Business and Professions Code unless otherwise
stated.

FN:z, Defendants filed a cross-complaint, which Lhey later dismissed with prejudice.

FN:3. Civil Code section 1717, subdivision (a), provides in part that, "[i]n any action on a
contract, where the contract specifically pravides that atterney's fees and costs, which are
incurred to enforce that contract, shall be awarded either to one of the parties or to the
prevailing party, then the party who is detertnined to be the party prevailing on the
contract, whether he or she is the party specified in the contract or net, shall be entitled to
reasonahle attorney's fees in addilion to other costs, ... "

FN:4. On appeal, plaintiff does not contend the Lrial court erred in excluding the evidence
plainliff proffered in conneetion with the summary judgment and new trial proceedings.
We therefore do nol consider that evidence,

FN:5. A court may find "substantial complianee” with the licensure requirements "if it is
shown al an evidentiary hearing that the person who engaged in the business or acted in
the capacity of a contractor (1) had been duly licensed as a contractor in this state prior to
the performance of the act or contract, (2) acted reasonably and in gawd faith to maintain
proper licensure, (3) did not knew or reasonably should nat have known that he or she was
not duly licensed when performance of the act or contracl commenced, and (4) acted
prompily and in good faith to reinstate his or her license npon learning it was invalid," (§
70131, subd, (e}.)

FIN:6. If the contracting entity is a separate legal catity, it also could nat invoke the
substantial compliance doctrine, hecause there is no evidence in the record that it ever held
a contractor’s license, (See § 7031, subd. () [substantial compliance doctrine does not
apply where the person who acted as a contractor was never licensed]; WSS, supra, 162
Cal.App.4th at pp. 594—596 [license histories of other entities are irrelevant].)

FMN:7. Beeause section 7031 would not bar recovery, there would be no need to address the
substantial compliance doctrine. (See Ball, supra, 196 Cal.App.4th at p. 704, fo. 8 [licensed
individnal's use of different business names did not bar reeavery under section 7031, so
court did not need to address substantial compliance doetrine].)

FN:8. A person who regisiers an FBN statement declaring as truce any material matter he
ar she knows Lo he false is guilty of a misdemeanaor. (§ 17013, subd. (c); In re Marriage of
Geraci, supra. 144 Cal.App.ath at p. 1292, fn. 19.}
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error), plaintilt's counsel suggested at oral argument in this courl that Nordeman, Iry :
stating on the FBN statement that the business was a general partnership, may have

intended to convey that he (Nordeman) was a general pariner in a limited partncrship.

FN:10. As noted above, when a separate unlicensced cntity acts as a conlractor, it cannot
escape the bar of section 7031 by inserting in a contract the license number of a licensed
individual or entity. (Opp, supra, 154 Cal.App.ath al pp. 72—73, 76.) Here, however, in light
of the inconsistent nemenclature in the various documents, the use of license number
741713 in Lhe contract scems quile relevant to the initial delermination of whethier or not
there are multiple entitics.

FN:11. As noted above, the complaint in the Nordeman action alleges that Montgomery
Sansome Lid, LP is a limited partnership. However, the complaint in the Nordeman action
is not part ol the summary judgment record in this action, and therefore is not relevant fo
our determination of whether there ave triable issues of material fact, (The complaint in the
Nordeman action was submitled 1o the trial court in this case in connection with the post-
judgment attorney fecs mation, and is part of the record on this consolidated appeal.)

IFN:i2. Defendants argue that they "eontroverted” licensure in their motion for summary
Jjudgment, and that therefote, under seetion 7031, subdivision (d), plaintitf had to prove,
with a verified cerlificate of licensure from the CSLB, that Montzomery Sansome Ltd. LP
held a valid contraclor’s license. {See § 7031, sulxl. {(d).) But defendants did not "controverl
[1" the existence of a proper license; they agree thut the Montgomery Sansome limited
partnership held license number 741713. The eantroverted issue in this case is whether the
Montgoniery Sansome entity that contracted with defendants is the same entity that held
the admilledly valid license,

FN:13. Plaintiffs also appeal the trial court's order denying their new Lrial motion, Because
we reverse the snmmary judgment in favor of defendants, to which plaintiff's new trial
motion was directed, plaintiff's challenge to the new trial order is moot,
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